Court Intervention

By David Weinstock, J.D., Ph.D.

ithin the context of a di-
vorce, there are often conflicts berween
parents regarding individual parenting
decisions. Legal custody decisions are
clearly dictated by the Court’s applica-
tion of sole and joint custody. However,
when non-legal parenting decisions arise
additional conflicts often exist.

Parents may argue about a variety of is-
sues, including bed times, spanking,
helmets on quads or horses, daycare
facilities, pool fences, and watching
particular television shows or movies.

With some decisions, one must consider
whether a parent’s motive to disagree
goes beyond the child’s best interest.
For example, arguing against introduc-
ing a new significant other to the child
might be couched in terms of concern
about the child’s well-being, yet might
really be motivated by his/her individual
psychological difficulty with the other
parent “moving on.” Actorneys, judges,
Parenting Coordinators and other court
professionals are periodically asked to
weigh in and resolve these emotionally-
charged conflicts.
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Most professionals agree that the best
approach is to encourage cach: parent to
accept respective differences. Whether
one promotes co-parenting or parallel
parenting, cach parent retains the right
to make non-legal household decisions
with regard to the children, Nonerheless,
some decisions do warrant intervention
by the court. When determining if a de-
cision justifies court intervention, profes-
sionals seem to take a “you know it when
you see it” approach. Unfortunately, such
a subjective approach risks inflaming an
already emotional situation. Unlike ob-
scenity assessments, “unbiased” profes-
sionals are potentially determining how
a parent should act within his or her
household, which can result in an unfor-
tunate intrusion on an otherwise private
realm. As such, the following two-
pronged objective approach is offered as
a guideline for consideration,

FOLLOWING .THE LAW .

The first prong is to inquire whether the
decision at issue violates a court order
ot Arizona law. To make such a deter-
mination, it is imperative that the pro-
fessional be privy to prior court orders
that arise out of parental agreement or
judicial discretion which relate to the
parenting plan. Periodically, judges creare

provisions to shape parental decision-
making. Beyond the individual court
orders, Arizona law speaks to some par-
enting decision conflicts. Some examples
of questioned areas include the necessity
of car sears (A.R.S. §28-907), helmerts
on motorized vehicles (A.R.S. §28-964),
and pool fences (A.R.S. §36-1681). It is
also important to be aware of other rules,
such as town ordinances cthat might have
an impact on parenting decisions.

OBJECTIVE DETRIMENT
Beyond issues that violate the law, the
second prong examines whether this
is a decision that appears to be objec-
tively inappropriate. Essentially, there
is a continuum with regard to the pro-
priety of parenting decisions, ranging
from those that are clearly appropriate
decisions to those thav are clearly inap-
propriate. The “I know it when 1 see
it” assessment can be applied to the ex-
tremes, without likely conflict. Within
the continuum lies 2 somewhat large
gray area. These are the decisions chat
might call for an objective resolution,
again guided by something beyond the
professional’s subjective opinion. The
second prong of intervention is related
to parenting decisions that implicate
research abour such decisions.
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Lawyers, judges, and mental healch pro-
fesstonals should remain abreast of laws
and research regarding such parenting
decisions. For example, meta-analyses
have been recently published regarding
the detrimental impact of spanking.
Other research avenues to consider are
the impact of second-hand smoke, con-
cerns about the introduction of signifi-
cant others, sleep hygiene research, and
bedtime consistency.

The need for more objective intervention
impacts professional practice in mulriple
ways. Artorneys who question particular
parenting decisions might seek consulra-
tion with a mental health professional
who can provide empirical support for
intervention. When seeking court in-
tervention about a parenting decision,
do not presume the judge will agree
with your client’s individual perspective,
as subjectivity is unpredictable, Many
judges also do not like to intervene with
non-legal parenting decisions, thus the
assistance of objective data might bolster
the argument. Finally, when considering
the selection of a Parenting Coordinator,
seek those who are appropriately apprised
of current research and able to identify
objective information when intervention
is needed. £
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